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Legal implications of the exploration
and exploitation of Antarctica

1. Territorial claims

The first claims on the Antarctica were asserted by Great Britain
in 1908 and then, in 1923 by New Zeland, in 1924 by France, in 1933
by Australia, in 1939 by Norway and in 1940 by Argentina and Chile
(Hanessian 1960, Machowski 1960, 1968, Dgbrowa 1961,
Taubenfeld 1961, Kish 1973). These claims did not cover the
entire Antarctic territory, however in a few cases they concerned the
same area. Four of the seven claimant States that is, France, Great Bri-
tain, Australia and New Zealand accepted each others’ claims by signing
relevant agreements (Machowski 1968). On the other hand, as to
the claims of Argentina, Chile and Great Britain, covering the area be-
tween the 53° and 74° of west longitude, a severc political conflict
arose among these countries in the years 1939—1947. Diplomatic acti-
vities carried out in the years 1939—1947 between the governments of
Argentina and Chile were terminated in 1948 when a declaration be-
tween these States was signed and a common position against the British
claims was acquired (Butler 1977). This declaration however, did not
definitively solve the dispute between Argentina and Chile.

The claimant States pointed at various legal titles: Great Britain —
discovery and proclamation considering it as a sufficient legal basis.
Similar standpoints as to Antarctic discoveries are held by the govern-
ments of Australia, New Zealand, France and Norway who cite the
practiced symbolic annexation. However, according to contemporary in-
ternational law neither discovery, nor the symbolic annexation do not
constitute an acquisition of sovereignty (Auburn 1970). Argentina and
Chile, to support their claims focus on the arguments of the succession
of rights supposedly previously gained by their metropoly, Spain, and
on the theory of continuity. The theory of continuity is explained by
the named States through geographic and geological arguments. Due to
the glaciologic, climatic and zoologic similarities and the relative vicinity
of their location, Argentina and Chile conclude that there exists a con-
tinuity of the American continent as far as to the Southern Pole. So
they consider claimed regions as an integral part of the American con-
tinent. However a mojority of countries disregards these arguments, be-
lieving that America and Antarctica constitute two separate continents.
Some of the claimant States cite the sector theory, which is applied
in Artica with good results. Cn the other hand, according to the
doctrine of the Socialist countries (mostly the Soviet) and part of the
Western doctrine (Vander Essen 1972) this theory has no reasons
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on the Southern hemisphere because 1) none of the countries’ territories
reaches the Antarctic Circle, 2) continents surrounding Antarctica are
located over one thousand kilometers away from it, 3) a number of
claimant States is located on the Northern hemisphere Auburn 1972,
Greig 1978).

Such a state of affairs existed at the moment the negotiations of
The Antarctic Treaty, were approached. Due to the fact that seven of
the twelve participants in the negotiations were claimant States and due
to the disagreement of the other States to accept these claims, a definite
solution of this problem appeared to be impossible. It should be stressed
that the Treaty did not cover all controversial territories. Beyond its
scope was part of the area claimed by Great Britain, Argentina and
Chile. The notion contained in article IV of The Antarctic Treaty is des-
cribed as “freezing” the legal status quo. It provides that the Treatie’s
provisions can not be interpreted as: a) the renunciation by any Con-
tracting Party of previously asserted right of or claims to territorial
sovereignty in Antarctica; b) the renunciation or diminition of territorial
claims and also provides that no activities will constitute a basis for
asserting, supporting or denying a claim or create any rights of sove-
reignty. No new claim, or enlargement of an existing claim shall be
asserted while the Treaty is in force. It follows from the mentioned
provisions of the Treaty that it does not contain a formal recognition
or confirmation of any territorial claims in Antarctica. It confirmed only
the existing legal status quo. It was expected that the “frozen” territorial
claims will expire in the future (Taubenfeld 1861). In spite ol
the lapsing of 20 years since the Treaty was signed, it did not occur
(Silevic¢ 1966).

As to the legal interpretation of the quoted article, a significant
divergence of opinions exists. Some authors point out the differentiation
of territorial claims. For the Treaty evidently excludes from its legal
regulation claims asserted before it signing and at the same time pro-
hibits the assertation of new claims. As to claims, depending upon the
areas they concern, it seems that article IV point 2 solves the legal
status of unclaimed sectors of Antarctica. As it prohibits assertation of
new claims “these sectors of Antarctica constitute an undisputed interna-
tional area which is not, and can not be, subject to territorial sovereignty
by any State” (Kish 1973). Kish (1973) holds that recommendation IV-
-11 adopted by the VI-th Antarctic Treaty Consultative Meeting at
Tokyo on October 31, 1970, implies the application of article IV (2) to
“any new island formed by geological processes in Antarctic Treaty.
Area even if they are situated within claimed sectors” (Kish 1973).
It seems, that one can agree with the above basing oneself even only on
the Treatie’s provisions. The quoted recommendation establishes on the
listed areas “zones of special protection” as to pollution but does not
resolve any other problems.

The problem of claims to Antarctic regions asserted before the Treaty
was signed, arises the greatest amount of controversies. The socialist
doctrine holds that the asserting of any new claim, would be contradic-
tory to the Treaty. A point of view in the Western doctrine was expres-
sed, that from the fact that the Treaty does not permit new claims by
individual States, does not derive the fact that new claims can not be
asserted by a few or even by all of the Contracting Parties. Some authors
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point out that the Treaty does not constitute an obstacle for the asser-
tation of claims by States which are not Contracting Parties. Hambro
(1974) believes that article IV of the Treaty can be interpreted as a
permission to renounce claims and to transfer claims or to change ter-
ritorial sovereignty in any other way which does not cause the enlar-
gement of claims.

Due to the fact that the problem of claims was not definity solved,
the problem of jurisdiction over persons in Antarctica couldn’t have
been solved as well. If the sectors theory would be applied the jurisdic-
tion would belong to the State, in the sector of which the person
would be; if the sectors would be rejected the jurisdiction would be per-
formed by the State, of which the person is a citizen. As neither of the
above mentioned solutions was accepted in article IV, it was concluded
in article VIII that: “in order to ficilitate the exercise of their functions
under the present Treaty, and without prejudice to the respective posi-
tions of the Contracting Parties relating to jurisdiction over all other
persons in Antarctica, observers designated under paragraph I of Arti-
cle VII and scientific personel exchanged under subparagraph I (b) of
Article III of the Treaty, and members of the staffs accompanying any
such persons, shall be subject only to the jurisdiction of the Contracting
Party of which they are nationals in respect of all acts or omissions
occuring while they are in Antarctica for the purpose of exercising
their functions”.

According to Taubenfeld (1961), the Treaty only solves the
problem of jurisdiction over persons listed in Article VIII, leaving open
the question of jurisdiction over other persons. A similar opinion is
expressed by Hanessian (1960), who believes that “Article VIII
only solves the problem of jurisdiction over observes, according to
Article VII and scientific personnel exchanged under subparagraph I (b)
of Article III, but it does not cover scientific and accompanying staff”.

A different point of view is presented by Dabrowa (1961) who
states that from Articl VIII it follows, that persons other than those
named are subject to the jurisdiction of the State in the sector of which
they are. Argentina, Chile and New Zealand hold this standpoint stating
that on territories to which they are asserting claims, their penal legi-
slation applies. During the Washington Conference some States, among
others the USA, USSR and Belgium, forseeing interpretational problems
concerning Article VIII, considered it necessary to stress that the word-
ing concerning jurisdiction con not be treated as a change in their
territorial claims. These States also expressed their objection as to any
possible attempts to the jurisdiction of any other State over their ci-
tiznes (Molodcov 1960).

A different standpoint is held by Kish (1973) who states that the
Treaty excludes the problem of admissibility of sovereignty from the
regulation and the absence of an effective control over Antarctica indi-
cates the absence of valid territorial sovereignty over Antarctica, what
leads to the inadmissibility of territorial jurisdiction in Antarctica. Ac-
cording to the quoted author “The sector claimant states have not
exercised territorial jurisdiction in their claimed Antarctic sectors and,
so, they have not estalished even customary rights of territorial juris-
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diction in these sectors. This attitude of the sector claimant states de-
monstrates the absence of territorial jurisdiction in Antarctica”. To sup-
port the mentioned standpoint, Kish (1973) has the following argu-
ments: 1. The nationality of designated observers and exchanged scien-
tific personnel determines the state entitled to exercise jurisdiction over
them in Antarctica. This special system of jurisdiction based on nationa-
lity and applied to a privileged category of persons indicates the absence
of territorial jurisdiction in Antarctica. 2. Next argument for the absence
of territorial jurisdiction follows from paragraph 3 of Article VIII, be-
cause “not Antarctic sectors but Antarctic stations an dexpeditions, are
subject to inspection. Claimant States are not held responsible for the
observance of the Antarctic Treaty within their claimed sectors. On the
other hand, every State is responsible for the activities of its Antarctic
stations and expeditions regards the observance of the provisions of the
Treaty”. 3. The consultation, provided in paragraph 2 of Article VIII,
in case of disputes on the exercise of jurisdiction also confirms the
absence of territorial jurisdiction in Antarctica. 4. According to the
‘quoted author, the provisions concerning notification also testify the
absence of territorial jurisdiction in Antarctica. The author concludes
statirg that from the fact that no state is entitled to exercise exclusive
jurisdiction in an Atarctic sector follows, that every State has authority
over its stations and expeditions. Conflicting claims of jurisdiction may
arise in the case persons stay in the vicinity of Antarctic stations or
expeditions of different nationality. Exclusive jurisdiction of a sending
state is appliable to personnel and equipment on and in the vicinity of
the station or expedition. On the other hand the exclusive jurisdiction
of the flag State ceases to operate in respect to persons who leave the
area of their Antarctic station or expedition. If these persons enter the
Antarctic station or if they join another State’s expedition they become
subject to the jurisdiction of the flag State of their actual residence.
Another opinion is represented by Machowski (1960), who believes,
that all persons staying in Antarctica for purposes provided by the
Treaty are subject to the jurisdiction of States of which they are citizens.
At the same time the author holds that Article VIII contains gaps and
does not solve, for example, the problem of the jurisdiction over persons
comming to Antarctica for purposes others than those mentioned in the
Treaty, like tourism. In the light of the provisions of the Antarctic
Treaty of 1959 (that is, Article VIII — WK) according to jurisdiction,
Antarctica was considered as terra nullius. This means a considerable
concession of the claimant States.

As practice prooved, the Treatie’s provisions which constitute “claims’
freezing” contributed to the peaceful international cooperation. However
the expectations as to the expiring of the claims asserted before signing
of the Treaty were not fullfiled, yet the Treaty prevented the arising of
conflicts. The problem of territorial claims became actual again as a
result of the recent attempts to establish legal regulations of exploitation
of Antarctica’s natural resources, still existing claims nonstitute a signi-
ficant obstruction in the establishment of a legal regime of such exploi-
tation.
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2. The principle of peaceful exploitation

The principle of exclusively peaceful exploitation belongs to one of
the most significant provisions of the Treaty of 1959. It is a guarantee
of the implementation of the other principles of Antarctica’s interna-
tioonal legal status besed on the principle of freedom of scientific
research and international ccoperation (Guyer 1973).

On the Washington Conference the Soviet delegation presented the
proposal of exploiting Antarctica for peaceful purposes exclusively. The
Soviet proposal containing prohibited activities specified was accepted
by the participants of the Conference after making slight changes and
became the basis for relevant article of the Treaty.

According to Article I (1) of the Treaty: “Antarctica shall be used
for peaceful purposes only. There shall be prohibited, inter alia, any
measures of a military nature, such as the establishment of military
bases and fortifications, the carrying out of military maneuvers, as
well as the testing of any type of weapons”.

In the quoted article it is clearly stressed that the named types of
prohibited activities are only given as examples, that is that all activities
of military character are prohibited. It is considered that in spite the
lack of a clear definition of the term “peaceful purposes”, the Contract-
ing Parties meant to exclude activities of obvious military character.
This therefore means that the principle of exploitation for peaceful
purposes prohibits only the performance of activities of military cha-
racter and does not create obstacles for conducting other activities in
Antarctica, such as strategic observations.

Due to the fact that paragraph 2 of the cited Article provides the
possibility of using military personnel and equipment, the character
of the performed activity and not the status of the persons performing
it will decide whether the given activity should be considered as pro-
hibited. Therefore the principle of peaceful use of Antarctica is not
infringed when military personnel is used on stations neither when
military ships or airplanes are applied in scientific research or in other
peaceful purposes.

To support the accepted provisions, it is stressed in literature, that
present scientific programs in Antarctica can not be conducted without
the engagement of the military establishment (Hayton 1960).

It should be focused that the discussed provisions are appliable on
mainland, in the air and in the seas surrounding Antarctica, that is,
according to Article VI “the area south of 60° south Latitude, including
all ice shelves”. However due to the following provisions of the quoted
Article, according to which “..nothing in the present Treaty shall
prejudice or in any way affect the rights, or the exercise of the rights,
of any State under international law with regard to the high seas
within that area” they are not appliable on high seas (Vicuna and
Infante 1980). According to the Geneva Convention military activities
are permitted on high seas. Hence the provisions of allowing strictly
peaceful activities on Antarctica do not apply to the Southern Ocean,
facilities nor devices on its floor nor to airplanes above high seas in
this area.
















































